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Introduction

Les négociations sont les remedes innocents qui ne font jamais de
mal — Negotiations are innocent remedies that never do any harm.
(Richelieu)

are a way of finding solutions to conflicts of antagonistic
interests without the use of violence. In a democratic society, a non-
violent resolution is the appropriate form of dispute management. The
significance of political negotiations has become increasingly apparent
from processes and tendencies such as increasing interdependence in
the exchange of goods, information, and persons in a world of global-
ization, the trend towards the expansion of democracy; the tendency
of peaceful interaction between Western governments; and the
decline of violence between them that characterized the second half
of the last century. All these developments, together with longstanding
practices within and between states, point to the growing importance
of negotiation- as a political and economic tool. Democratic culture
and negotiation culture go hand in hand, determining the interactions
within international and transnational regimes and organizations, as
well as between the governments of the OECD area.

The increasing density of communication between states and trans-
national groups has given rise to a complex, multi-stage and multi-actor
systems within which political and economic issues are negotiated.
Traditional bilateral diplomacy has not been replaced, but comple-
mehnted by the collective negotiation procedures of the so-called ‘can-
ference diplomacy’, practised in United Nations (UN) world conferences
or within the framework of international and regional organizations
(Kaufmann 1968). The European Union (EU), in particular, as a ‘nego-
tiating democracy’ serves as an ample empirical field in which to study
negotiation behaviour. In this book, therefore, I often draw on the EU
for the purpose of illustrating various points.

In the light of the growing significance of negotiations, I examine
the whole range of different stages of the negotiation process, from the
initial or preliminary phase to the actual deliberation phase, and
beyond to the search for solutions. For practical purposes, a discussion
of the instruments applicable during these various phases is of
relevance.

xii

Introduction
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Core questions

This book attempts to contribute towards an zsamaﬁmbawﬂ

, plex process of negotiation. This is approached by way Qf 12 ¢
/~ Cquesion |

S SARA

* What are the basic concepts and terms in negotiation? Definitic
are required for concepts such as negotiation, its struct
and process, conflict, actors, mediators, instruments, symmetry &
asymmetry, resolutions, etc.

e How does negotiation differ from other forms of conf
management?

* What is are the relationship between conflict and negotiation?

» What role might a third party play in the resolution of a conflic

e Which instruments exist for the successful resolution of conflict

¢ What is the role of power in negotiation and what forms car
assume?

e How can a weaker party in an asymmetric relationship beco
stronger?

* What role does law play in negotiation?

¢ In what way do differences mbnnc_»cnw influence the negotiat
process?

* Do institutions matter in negotiations?

¢ What are the modalities of conflict termination?

¢ What are the constitutive elements of a durable solution?

This book is intended for theoreticians as well as practitioners.
including accounts of empirical cases, I attempt to make the text m
accessible. Such cases are sourced from the whole spectrum of polit
and economical life, and serve to illustrate more general points. Tab
figures and graphs serve as visual aids; summaries are framed
onmm. ,

What is new?

In five respects, this study offers new insights into the negotiat
process:
First, the negotiation process of economic and political conflict
considered comprehensively, that is, within its entire context.
Second, the interrelationship of conflict and negotiation provi
new insig into the management of conflicts and raises questi
about ¢new conflict culturé




xiv Introduction

Third, an attempt is made to consider conflict and negotiation as :

mutually dependent since they are by nature necessarily connected. H

Negotiation always presupposes conflict and, depending on the nature

of the conflict, different methods are required for its management. M zmmo.ﬂm.nmos m:a .E\Hm ,H,SQOHM\
Fourth, through a deeper understanding of negotiation, special atten- : . .

tion is drawn to political power in its various manifestations. Om Z@WOHMWHHOB

Fifth and finally, a new theory of war and peace is put forward, which
I describe as the theory of unfinished peace. This theory not only explains
conflict behaviour, especially in the context of war, but also directly
relates negotiation to conflict. It is claimed that the conditions for
durable and just treaties — and thus the conditions for peace — can
therefore be identified.

These five mm@mna constitute the mEaEm themes throughout this , ‘ o 4

book. X La politique est une science; la diplomatie est un art — Politics
The topic of negotiation arises from the logical continuation of my ~ science; diplomacy is an art.
studies in conflict analysis (most recent Pfetsch 2004). The importance o (Metterni
of negotiation in conflict analysis is evident in three fields: first, nego- .U —
tiations are a constant companion in conflict management. Second, in Everyday life provides numerous examples of negotiations. In st
the majority of conflict cases, the termination of a conflict has not and at the market we haggle over the price of goods, in professio
resulted in its solution. Third, the only durable solution for a conflict life we attempt to negotiate a higher income, employers and employ
has to be a political agreement achieved through negotiation. Hence bargain over working conditions and Emmmm‘ politicians strive or comy
my inquiries into conflicts began with an analysis of their cayses, and , for power and influence.
now conclude with an analysis of their negotiated solution. Negotiating, bargaining, haggling, etc. are all terms that descrit
This book has a long history. Some chapters were in part the subject . similar action, namely seeking to reach an agreement through c
of lectures and seminar exercises. Until now, the topic of negotiation : munication, in order to achieve a desired goal. These actions theref
has been treated for the most part in the realms of international diplo- require at least two persons or parties who desire the same goal, e
macy and in economic circles. This is documented in the relevant lit- “ if they each place a different value on it.
erature. Titles such as ‘how to negotiate successfully’, ‘the practical , Until now, the topic of negotiation in politics and economics
negotiator’ or ‘getting to yes’ reflect these interests. Most of the studies : mainly been a domain of diplomacy and diplomatic practice, anc

are practice-oriented, directed at diplomats and business people

merchants and businessmen. The history of diplomatic negotiat
s m:nsinmwgm_ and theory-oriented focus. But just a

stretches far into the past in France (Richelieu, de Calliéres, de Féli

withouf’ theory Jeaves one blind, so_theory without practice lacksthe , Early literature on this topic closely reflects practical experie
value infeTerit in mvwromco: To my mind, theory helps to provide : (Kaufmann, Grewe, Iklé, Kissinger, etc.). In addition, several theoret
guidance through the otherwise incomprehensible intricacies of such : endeavours can be identified with various scientific disciplines sucl
a complex field as negotiation. psychology (Moscovici, Guetzkow, Irle, Graumann, Lagenhed
I would like to thank Kate Sullivan, Catarina Lack, Armin Agarwal economics (Bernholz, Downs, Faber, Olson, etc.), political scie
and Till Bullmann for their help in the translation and formatting of (Lehmbruch, Loewenstein, Marin, Sartori, Tullock, Pfetsch, etc.), :
the text, and for providing additional empirical material. ,, sociology (Biihl, Crozier, Offe, etc.). All of these have dealt with
. problem by way of the specific approach of their subject. More thec

Frank R. Pfetsch oriented research is found in the realms of rational choice and ge

Heidelberg, 2007 theory (Brams, Buchanan, Tullock, Allan, Olson, etc.), organizat

o




34 Negotiating Political Conflicts

into a severe crisis; deterrence may hinder parties from going to war;
peace enforcement may lead to an. armistice agreement, and peace
keeping to an effective state of peace. The conflict cycle ends with
peace consolidating measures and the building up of a legitimate
government, ,

With respect to international conflicts, the formal conclusion can
take the form of a peace agreement or treaty, a ceasefire agreement, a
declaration of independence, a communiqué, the decision of an arbitra-
tion court or simple proclamations. As far as national conflicts are
concerned, new or revised constitutions, armistices, peace agreements,
rearrangements of government, decisions of an arbitration court, and
proclamations or referenda are common. Some conflicts are left without
a written document of conclusion, which means that demands are
abandoned or resolved by way of a silent withdrawal from the conflict.
All these forms of outcomes require negotiations which eventually
leading to an acceptable solution. ,

The appropriateness of the instruments with which a conflict is dealt
will form the basis for a second limitation to negotiation, that is, the
use of ‘soft” measures, such as diplomacy as mentioned in Article VI of
the UN Charter is'inadequate for the termination of a war. Only ‘hard’
methods or the threat of such methods can prevent or stop aggres-
sive militant behaviour. One important lesson which both western
European politicians and international organizations have had to learn
is that in situations of war, and confronted with aggressive nationalistic
power policy, only actors with symmetric instruments of power can
hinder an aggressor. If one side is employing coercive means, the other
side must also take recourse to the use of coercive means in order to
prevent further damage. These limitations to negotiations also apply
to democracies. If, on the contrary, conflicts remain latent or are on
the brink of becomin ifest, negotiations may prevent further
escalation (preventive diplomacy)ylt is always better to talk than to
shoot, but The ness of talking depends, among other things,
very much on the nature of a conflict and the issues involved and above
all on the actors.

=

3

Who Negotiates With What Mean:s

\

The global stage is familiar with numerous actors whose decisions .
relevant for a larger collective. By definition, decisions made by gr
powers have larger-scale implications than the decisions of smal
states. In the period following the Second World War, the numl
of important state and private actors has risen. Both the processes
democratization in a number of countries, as well as the proces
of globalization and regionalization have increased the significance
non-state actors, resulting in a dense network of politically relev:
actors and more complex negotiations between them. Theories of ne;
tiations have also been concerned with the individual characterist
of those who have appeared as the actors of negotiations. Who th
negotiates, and what characteristics does a negotiator possess?

3.1 The negotiator

Le négociateur public...a besoin d’une connaissance profor
des dffaires et des hommes; d’un talent singulier pour se servir
passions d'autrui et pour dominer les siennes — The political ne
tiator requires a profound knowledge of issues and persons,
special talent for making use of the passions of the other and
controlling his own. .

(de Félice 17

In the postwar period, the centres of global decision-making w
located in the newly emerged superpowers of the United States a
USSR, both of which formed interacting constellations with their all;
The East-West cleavage was determined by ideology and power polit
and became the dominant constellation. Since the end of the cold w

35



36. Negotiating Political Conflicts

however, single states rarely determine a conflict cleavage, although
power discrepancies give raise to predominant positions. It is well known
that such a position is held by the United States. However, regional
powers such as the Furopean Union, China, Russia, India and Brazil
~ can exert an influence over their surroundings as well.

Economic integration pictures two conflicting forms. of the liberal
model. On the one hand, the World Trade Organization (the former
GATT) is pressing for worldwide liberalization, and on the other hand,
regional organizations are attempting to put the idea of free trade into
practice on a regional basis in every continent. Universalism exists side
by side with regionalism. The most important regional economic poles
are the American or American-Pacific free trade organizations of
NAFTA, FTAA and APEC, where the United States is the central eco-
nomic power; the European Union, where Germany forms the strongest
economy; and Japan, so far devoid of Asian integration but enjoying
intercontinental integration (APEC). In addition, developing regional
organizations such as Mercosur in South America, where Brazil and
Argentina are important states; ASEAN, with Indonesia, Thailand,
Malaysia, Philippines, Singapore, etc.; the South-Asian Association for
Regional Cooperation (SAARC), with India, Pakistan and four others,
or SADC in southern Africa, where South Africa plays a dominant role.
The World Bank World Development Report 1997 cannot reach a final
judgement about the pros and cons of regional economic integration.
The risk of regional separation must be weighed up against interre-
gional welfare gains. The poles of intensive trade and production with
NAFTA, the EU and ASEAN+3 compete with one another and can result
in economic conflicts, which, in general, remain below the threshold
of violence.

The change from national power politics to coordinated regional
politics has, at the same time, generated new actors. Transnational and
multinational enterprises and non-governmental onmmENw:o:m are
becoming more important joining the ranks of actors.

3.1.1 Confrontational versus integrative negotiation

A distinction can be made between ‘hard’ or confrontational negotia-
tion and ‘soft’ or integrative negotiation. Hard negotiation aims to
achieve unilateral advantage. The unilateral pursuit of interests can be
observed in the tradition of classical cabinet politics. Frangois Calliéres
has specified the rules of such negotiations (see Figure 3.1).

In addition to these rules of hard diplomacy, de Calliéres also men-
tions elements that could be regarded as soft rules: a good negotiator

L

Who Negotiates With What Means?

Figure 3.1: Rules of ‘hard’ diplomatic negotiation according to Francois
Calliéres T

Source: de Callieres 2002: 77.

should, for example, never base his success on false promises, deceptic
or unfaithfulness. He should negotiate with discretion and perseve
ance and be able to control his emotions. He must be capable, Kknc
his trade and be of aristocratic decent: wealth makes a negotiator mc
independent. Not only reading but also travel introduces the negotiat
to the customs of the other country; in this way he can acquire la
guage skills and a better understanding of his opponent (de Calliér
2002: 77-107).

ims at congessions and compromise, attempting

involve the negotiating partner and reach a solution with him and n
against him. All the instruments used in negotiations which conce
actors, issues, processes and circumstances (see Chapter 5) and aim
achieve a solution through mutual agreement, constitute soft negot
tion techniques.

De Félice has outlined the rules for momﬁ negotiation as shown
Figure 3.2.

3.1.2 The negotiation dilemma

Whether ‘hard’ or ‘soft’ negotiation is employed, in both cases tI
negotiator can find himself confronted with a practically unsolvat
dilemma - should he negotiate ‘hard’ and achieve favourable resu
but take the risk of not reaching an agreement at all, or should |
negotiate ‘soft’ and increase the chances of achieving a settlement b
miss the opportunity of gaining a favourable result? It seems tt
dilemma is difficult to solve. The choice of one strategy over the oth
depends on an assessment of the counterpart and his power relatior
In an asymmetric relationship the more powerful party might opt_
play his trump card and negotiate ‘hard’, while the less powerful ir

we ok POWR L
tially has to choose a ‘softer’ strategy. In a symmetric relationship o
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Figure 3.2: Rules of ‘soft’ diplomatic negotiation according to de Félice
Source: de Félice Tome ,.Cn, 1778, 603-25).

Figure 3.3: The five skills of an international negotiator

party may play ‘hard’ if the other side also plays ‘hard’ and ‘soft’ if the
other plays ‘soft’. In order to avoid the negotiation dilemma, William
Zartman proposes a combined strategy of ‘soft’ and ‘hard’ depending
on the issue - a party should play ‘hard’ in cases where vital interests
are involved and when minor issues can be compensated with ‘soft’
means. An exchange of differently valued issues could be the solution
to the dilemma, as could all other means SEnr._uabm about positive-
sum games, such as establishing linka etween interdependent eco-
nomic sectors or policy fields. ‘
Crucial to negotiation technique is that the negotiators communicate
their interests. Without precise statements of their genuine interests,
misunderstandings can occur and hinder the reaching of a-solution.
A well known, although somewhat contrived example, is that of a

&

Who Negotiates With What Means?

penniless young couple who wish to demonstrate their love by preser
ing each other with gifts. The girl has beautiful long hair so the b«
decides to make her a gift of a comb. The boy has inherited a ni
watch, but the chain is missing, thus the girl resolves to buy him a ne
chain as a present. Consequently, the girl cuts and sells her hair to b
the chain and the boy sells his watch to buy the comb. Yet a con
without hair and a chain without a watch are both worthless. Had tl
couple divuiged their intentions, the misunderstanding could ha
been allayed. As a consequence of the developments in globalizatic
and regionalization mentioned at the start of this chapter and tl
convergence of specialized training, researchers and practitioners ha
pointed out a global tendency towards converging negotiation styl
which have given rise to the initial stages of an interriational negoti
tion culture (Zartman 1993; Lang 1993). It is worth taking a look
the basic features of such an international negotiation culture. Lai
(1993: 44-5) outlines five central characteristics: the negotiator shou
(1) have a distinct feel for accommodation (at least somewhat strong
than for confrontation), (2) be aware of the need for efficient and re
able communication, (3) value flexibility and creativity, (4) show wi
ingness to go beyond the traditional constraints of a national charact
(5) be prepared to give a higher priority to dispute prevention than
dispute settlement.

3.2 Adpvice to practitioners

What can a practitioner glean from the above in the way of negotiatic
strategies? :

The former Minister of Foreign Affairs of the Netherlands a:
former representative of his country to the European Union, Berna
Bot (2004: xi—xiii), mentions ten rules for successful negotiations
In summary I propose the following seven rules for successf
negotiations: ’

H.__Ewmmw‘w, of ,.?m, ‘other ,M,E.,m_. to negotiate
to the participation ‘of parties ir







