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3.3. RequirementsRequirements ofof a a contractcontract in a comparative perspective

The Italian Law of Obligations
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ObligationsObligations (Artt. 1173(Artt. 1173--2059)2059)
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The notion of contract

An agreement by which two parties, or only one, promise and undertake to give some-
thing to the other, or to do or not to do something. 

A contract is a “convention par laquelle les deux parties réciproquement, ou seulement l’une 
des deux, promettent et s’engagent envers l’autre à lui donner quelque chose, ou à faire ou à
ne pas faire quelque chose” (Pothier, Traité des obligations, 1761).
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Art. 1173 Art. 1173 CivilCivil Code (Code (CCCC) ) -- SourcesSources ofof obligationsobligations
Obligations derive from contract, from an unlawful act, or from any other appropriate fact or act
to produce them in conformity with the legal system.

ContractsContracts in in generalgeneral
(Artt. 1321(Artt. 1321--1987)1987)
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UnlawfulUnlawful actact
(Artt. 2043(Artt. 2043--2059)2059)
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OtherOther factfact or or actact
producingproducing obligationsobligations

(Artt. 1987(Artt. 1987--2042)2042)
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Art. 1321 CC Art. 1321 CC -- DefinitionDefinition
A contract is the agreement between two or more parties to constitute, regulate or extinguish
a legal relationship having economic content.

AnAnyy agreement between two or more parties to constitute …… isis a contract.

Art. 1323 CC Art. 1323 CC -- LawsLaws ofof contractcontract
All contracts are subject to general regulations of contracts even
if they are not of the type specifically provided for by law.

Under ItalianItalian LawLaw a
giftgift is also a contract

ContractsContracts
in in generalgeneral
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⇔⇔ Under AngloAnglo--American American LawLaw a contract must include  
considerationconsideration (a payment, financial or otherwise)

Some Some contractscontracts do do notnot dependdepend uponupon exchangeexchange
((enforceableenforceable unilateralunilateral gratuitousgratuitous promise)promise)

UnilateralUnilateral actsacts: power of attorney (proxy), promise to the public etc. 

Art. 1324 CC Art. 1324 CC -- RegulationsRegulations applicableapplicable toto oneone--sidedsided actionsactions
Unless otherwise provided for by law, contract regulations are observed, insofar as they are  
compatible, for unilateral acts between living persons having an economic content.

MistakeMistake
NotNot applicable to willswills
NotNot applicable to the recognitionrecognition ofof naturalnatural ((illegittimateillegittimate) ) childchild

A declarationdeclaration ofof willwill is fundamental

notion of contract (two-sided declaration of will, having economic content)

LawLaw ofof contractcontract is applicable to unilateral acts …… having economic contentBook Book 
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In GermanyGermany:

(will, marriage, recognition of illegitimate child, power of attorney, promise to the public …… etc.)

RechtsgeschRechtsgeschääftft ⇒⇒

““Dei contratti in generaleDei contratti in generale””Book 
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Obligations
in general

In ItalyItaly:
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ContractsContracts withwith inherentinherent paymentpayment
((financialfinancial or or otherother))

(contratti a prestazioni corrispettive)

In Common Common LawLaw (England + USA):
In the Uniform Commercial Code: contractcontract = sale= sale

ContractsContracts withwith no no impliedimplied paymentpayment
(contratti a titolo gratuito)⇔⇔

ContractContract ContrattoContratto⇔⇔

Contracts with inherent payment (financial or other)

Some Some contractscontracts do do notnot dependdepend uponupon exchangeexchange
((enforceableenforceable unilateralunilateral gratuitousgratuitous promise)promise)

If a contract lacks any oneone requirement, it is voidvoid
Art. 1325 CC Art. 1325 CC -- RequirementsRequirements
“The  requirements for a contract are: 
1.) agreementagreement between parties;
2.) causacausa;
3.) subjectsubject mattermatter;
4.) formform, when prescribed by law on pain of being void.”

⇒ socio-economic function of the contract

Requirements

Art. 1108 Code Art. 1108 Code civilcivil
“Quatre conditions sont essentielles pour la validitè d’un convention:
- Le consentement de la partie qui s’oblige;
- Sa capacité de contracter;
- Un objet certain qui forme la matière de l’engagement;
- Une cause licite dans l’obligation.”

Art. 1108 Code Art. 1108 Code civilcivil
“Four requirements are essential in order to hava a valid agreement: 
- The consentconsent of the party obliging themselves;
- Thier capacity to enter into a contract;
- A particular subjectsubject--mattermatter which is the subject of the commitment;
- A lawful causacausa of the obligation.”

Acceptance is sent on 2.32.3

Acceptance received on 5.35.3

Offer is sent on 25.225.2

AgreementAgreement

Offer reaches the other party on 28.228.2

The offerorofferor, arriving home, re-
ceives notice of the acceptance on 8.38.3 Principle of cognitioncognition (Italy)

MailMail--box box rulerule (Common law)

Principle of receptionreception (Germany)

Art. 1326, Art. 1326, paragraphparagraph 1, CC 1, CC -- EnteringEntering intointo the the contractcontract
“The contract is entered into at the moment when the offerer
receives notice of acceptance by the other party.”

It falls under the broader scope scope ofof
encouragingencouraging circulationcirculation ofof goodsgoods

Principle of cognitioncognition

Offer is withdrawn on 3.33.3 *

Offer is withdrawn on 7.37.3 **
Withdrawal of offer reaches offereeofferee on 6.36.3

Withdrawal of offer reaches offereeofferee on 4.34.3

⇒ Is there a contract?



RestrictiveRestrictive interpretationinterpretation

Principle of cognitioncognition ≅≅ principle of receptionreception

According to English law acceptance takes place when the letterletter ofof accceptanceaccceptance is
postedposted to the offereeofferee (Adams v. Lindsell - 18181818).

The offereeofferee should not be prejudiced once he has dispatched his acceptance and he
should be able to relyrely on the efficacy of his acceptance.

The rule is based:
PostingPosting Delivery Delivery ==

It must have been reasonablereasonable for the offereeofferee to use the post (it is reasonable
to use the post where the parties live at a distance from each other).1.1.
The offerorofferor can avoid the operation of the rule by stating that the ac-
ceptance willwill onlyonly bebe effectiveeffective whenwhen itit actuallyactually reachesreaches himhim.2.2.
The rule has not been adopted in many other cases where the parties are notnot
dealing face to face: it is confined to nonnon--instantaneousinstantaneous formsforms ofof comcom--
municationmunication; for instance, it is notnot applied to telexestelexes.

3.3.

The The postalpostal rulerule isis subjectsubject toto some some limitationslimitations::

Art. 1335 CC Art. 1335 CC -- PresumptionPresumption ofof noticenotice
The offer, the acceptance and their revocation …… are considered to be known by the
receiver at the moment when they reach the receiver’s premises, unless the receiver
proves their impossibility of their knowledge through no fault of their own.”

To be effective the withdrawalwithdrawal must be drawn to the attention of offereeofferee and, 
for this purpose, the postalpostal rulerule – obviouslobviouslyy - does notnot aappppllyy, so that the revocationrevocation
onlyonly takestakes effecteffect when it actually reaches the other party.

PostingPosting ofof
acceptanceacceptance

KnowledgeKnowledge ofof
the the offeroffer byby offereeofferee

SendingSending ofof thethe
revocationrevocation byby

offerorofferor

SendingSending ofof thethe
revocationrevocation byby

offerorofferor

An offer can be withdrawnwithdrawn by the offerorofferor at any time before it has been accepted. 

PostingPosting of the acceptanceacceptance by the offereeofferee>>KnowledgeKnowledge by the offereeofferee of
the withdrawalwithdrawal ofof the the offeroffer

Art. 1329 CC Art. 1329 CC -- IrrevocableIrrevocable offeroffer
“If the offering party undertakes to keep the offer fixed for a certain time, 
revocation has no effect.”

Art. 1328, Art. 1328, §§ 1, CC 1, CC -- RevocationRevocation ofof offeroffer and and ofof acceptanceacceptance
“The offer can be revoked up until the time when the contract is entered into.”

Art. 1328, Art. 1328, §§ 1, CC 1, CC -- RevocationRevocation ofof offeroffer and and ofof acceptanceacceptance
The acceptance can be revoked up until the time when the offerorofferor has knowledge
of the acceptance.

KnowledgeKnowledge ofof
acceptanceacceptance

⇒ What happens if the offereeofferee posts his acceptance and then sends a rejection by a
quicker method so that the rejection reaches the offerorofferor before the acceptance?

A logical application of the general rule leads to the result that the contract was entered
into when the letter of acceptance was postedposted and so the subsequent communication
is not a revocationrevocation of the offer but a breachbreach ofof contractcontract, which may be accepted
or rejected by the offerorofferor.

To hold that the contract was not concluded when the letterletter ofof acceptanceacceptance was postedposted
allows the offereeofferee toto speculate at the speculate at the offerorofferor’’s s expenseexpense by sending a rejection by a 
faster means where the contract turns out to be a bad one for him.

The offereeofferee should not be prejudiced once he has dispatched his acceptance
and he should be able to relyrely on the efficacy of his acceptance.

AdvantageAdvantage ofof the English the English solutionsolution::

AdvantageAdvantage ofof the the ItalianItalian solutionsolution::
The offerorofferor is notnot bound …… without knowing to be bound!!

PreventingPreventing speculationspeculation at the at the offereeofferee’’s s expenseexpense

Art. 1328, Art. 1328, §§ 1, CC 1, CC -- RevocationRevocation ofof offeroffer and and ofof acceptanceacceptance
“The offer can be revoked up until the time when the contract is entered into.”

II.II.––4:202: 4:202: RevocationRevocation ofof offeroffer
(1) An offer may be revoked if the revocation reaches the offeree before the offeree

has dispatched an acceptance or, in cases of acceptance by conduct, before the contract
has been concluded.

(2) ……
(3) However, a revocation of an offer is ineffective if:

(a) the offer indicates that it is irrevocable;
(b) the offer states a fixed time for its acceptance; or
(c) it was reasonable for the offeree to rely on the offer as being irrevocable and the

offeree has acted in reliance on the offer.
(4) ……

A purported acceptance which does not accept all the terms of the original offer is notnot in
fact a truetrue acceptanceacceptance at all but is a countercounter--offeroffer which “kills-off” the original offer and
amounts to a newnew offeroffer which can in turn be accepted by the other party.

⇒ Is it necessary to have agreement on allall points of the contract?

According to this rule, the court must be able to find in the documents which
passed between the parties a clear and unequivocal offer which is matched
or ““mirroredmirrored”” by an equally clear and unequivocal acceptance.

The ““mirrormirror imageimage”” rulerule of contractual formation is applied.

Art. 1326, Art. 1326, paragraphparagraph 5, CC 5, CC -- EnteringEntering intointo the the contractcontract
“An acceptance which does not match all the terms of the offer
amounts to a newnew offeroffer.”

II.II.––4:103: 4:103: SufficientSufficient agreement agreement 
(1) Agreement is sufficient if:

(a) the terms of the contract have been sufficiently defined by the parties for the
contract to be given effect; or

(b) the terms of the contract, or the rights and obligations of the parties under it, 
can be otherwise sufficiently determined for the contract to be given effect.

II.II.––4:101: 4:101: RequirementsRequirements forfor the the conclusionconclusion ofof a a contractcontract
A contract is concluded, without any further requirement, if the parties:

(a) intend to enter into a binding legal relationship or bring about some other legal
effect; and

(b) reach a sufficient agreement.

(2) If one of the parties refuses to conclude a contract unless the parties have agreed
on some specific matter, there is no contract unless agreement on that matter has
been reached.

However the offerorofferor who wishes to state that he will notnot be bound only if the offer
is accepted in a particular way must useuse clearclear wordswords to achieve this purpose.

⇒ What happens if a contracting party prescribes a specificspecific methodmethod ofof performanceperformance?
When the offerorofferor prescribes a specificspecific methodmethod ofof acceptanceacceptance, the general rule
is that the offerorofferor is notnot bound unless the terms of his offer are complied with.

Art. 1328, Art. 1328, paragraphparagraph 4, CC 4, CC -- RevocationRevocation ofof offeroffer and and ofof acceptanceacceptance
“When the offerorofferor prescribes a specific method of performance, acceptance
does not have any effect unless the terms are complied with.”


